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ABSTRACT 
 
 
 
 
As one of the grounds that can be used by the party in arbitration to set aside 
and refuse enforcement of an arbitral award, public policy exception is often raised 
by the losing party. However, the pro-arbitration and pro-enforcement policy in most 
of the countries had made the interpretation of the term “public policy” much 
restricted to the “most basic notion of morality and justice” of the country. 
Furthermore, many narrow approaches had been adopted by the supervisory court as 
well as the enforcement court in order to uphold the arbitral award that had been issued 
by the arbitral tribunal. This makes the circumstances that will be considered as 
contrary to public policy becomes an interesting issue for this research. The objective 
of this study is to identify those circumstances that are contrary to public policy. The 
primary data for the analysis is the law cases from Malaysia, Hong Kong, United 
Kingdom and Australia. In this study, eleven law cases had been analysed to achieve 
the research objective. The method of analysis is the content analysis with the assist 
of Nvivo 11. In conclusion, five circumstances on substantive public policy had been 
identified which including award is not dealing the centre issue of the dispute; awards 
deals with illegal contract; enforcement of the award will defeat the objective of an 
Acts; award is not final and binding due to uncertainties and award is unable to be 
enforced whereas in term of procedural public policy, two circumstances which 
including right of the party to present his case has been breached and arbitrator fails 
to disclose his independence will be considered as contrary to public policy.  
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ABSTRAK 
 
 
 
 
 Sebagai salah satu alasan yang boleh digunakan oleh pihak dalam timbang tara 
untuk mengetepikan dan menolak penguatkuasaan sesuatu award timbang tara, 
pengecualian dasar awam sering dibangkitkan oleh pihak yang kalah. Walau 
bagaimanapun, dasar menyokong timbang tara dan dasar menyokong penguatkuasaan 
award di kebanyakan negara telah menafsirkan istilah "dasar awam" kepada tafsiran 
yang lebih terhad kepada "pengertian moral dan keadilan yang paling asas". 
Tambahan pula, banyak pendekatan sempit telah diterima oleh mahkamah penyeliaan 
serta penguatkuasaan dalam usaha untuk mengekalkan award timbang tara yang telah 
dihasilkan oleh penimbang tara. Ini menjadikan keadaan yang akan dianggap sebagai 
bercanggah dengan dasar awam menjadi satu isu yang menarik untuk kajian ini. 
Objektif kajian ini adalah untuk mengenal pasti keadaan yang bercanggah dengan 
dasar awam. Data primer untuk analisis adalah kes-kes undang-undang dari Malaysia, 
Hong Kong, United Kingdom dan Australia. Kajian ini telah menganalisis sebelas kes 
undang-undang untuk mencapai objektif kajian ini. Kaedah analisis adalah analisis 
kandungan dengan bantuan NVivo 11. Kesimpulannya, lima keadaan dasar awam 
substantif telah dikenalpasti termasuk award tidak menangani isu penting dalam 
pertikaian; award mengenai kontrak haram; penguatkuasaan award itu akan 
mengalahkan tujuan sesetengah Akta; award tidak muktamad dan mengikat kerana 
mengandungi ketidakpastian dan award tidak boleh dikuatkuasakan manakala dari 
segi dasar awam prosedur, dua keadaan telah dikenalpasti termasuk pihak tidak 
mempunyai peluang untuk membentangkan kes dan penimbang tara itu tidak 
menzahirkan fakta-fakta yang akan membawa kepada keraguan munasabah akan 
dianggap sebagai bertentangan dengan dasar awam. 
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CHAPTER 1 
INTRODUCTION 
  
 
 
CHAPTER 1 
 
 
 
 
INTRODUCTION 
 
 
 
 
1.1 Background of Study 
 
 
Arbitration can be defined as “the submission of a dispute to one or more 
impartial persons for a final and binding decision, known as an award.”1 Nowadays, 
arbitration becomes a popular dispute resolution mechanism for almost all of the 
international trades. 2  This popularity of the arbitration should give credit to the 
characteristics of the arbitration itself. The characteristics of the arbitration are 
including the process is consensual; the parties are free to appoint their arbitrator 
tribunal; the process is impartial; the proceeding is confidential and the award given by 
the arbitrator is binding and easy to be enforced. 
 
 
Among the characteristics that mentioned above, the recognition of the award 
is one of the important parts of the arbitration, especially for the international 
                                                 
1 American Arbitration Association. (n.d.). Arbitration, 2015–04–20. Retrieved from 
https://www.adr.org/aaa/faces/services/disputeresolutionservices/arbitration?_afrWindowId=i62cy7yy5
_1&_afrLoop=1125777488189414&_afrWindowMode=0&_adf.ctrl-state=i62cy7yy5_4 
2 Blackaby, N., Partasides, C., Redfern, A., & Hunter, J. M. H. (2009). An Overview of International 
Arbitration. Oxford University Press 2009, 1 – 83. Retrieved from 
www.kluwerarbitration.com/print.aspx?ids=Ch1-ipn26303 
2 
 
 
 
arbitration.3 One of the roles of the arbitral tribunal is that it will give a decision at the 
end of the arbitration proceeding. The definition of “Award”, as stated in the Arbitration 
Act 2005, is “a decision of the arbitral tribunal on the substance of the dispute and 
includes any final, interim or partial award and any award on costs or interest but does 
not include interlocutory orders”. In order to improve the enforceability of the 
arbitration awards, a convention called “Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards” (“New York Convention”) had been held in 
year 1958. To date, there is a total of 156 countries signed the convention.  
 
 
 The main determination of New York Convention is “to provide common 
legislative standards for the recognition of arbitration agreements and court recognition 
and enforcement of foreign and non-domestic arbitral awards.” 4  Through this 
Convention, the foreign arbitral awards are now widely respected and recognised all 
over the world. Subsequently, most of the countries in the world are adopting a pro-
arbitration and pro-enforcement policy in relation to the arbitral awards especially those 
foreign arbitral awards. 
 
 
 
 
1.2 Statement of Problem 
 
 
 As a signee of the New York Convention, our country had agreed to the other 
State that Malaysia will recognise and enforce all awards made by foreign arbitral 
tribunal without query on the merits of the dispute.5 However, according to Article V 
(2) of the 1958 New York Convention and Article 36(1)(b)(ii) of the UNCITRAL 
                                                 
3 Kenton, M., & Hirst, P. (2015). Advantages of International Commercial Arbitration. The 
International Comparative Legal Guide to: International Arbitration 2015, 20–24. 
4 UNCITRAL. (n.d.). Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
(New York, 1958), from 
http://doi.org/http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention.html 
5 Sundra Rajoo. (2016). International Commercial Arbitration - Basic Concepts and Introduction to 
Practice and Procedure. 
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Model Arbitration Law, the court can refuse to enforce a foreign arbitration award in 
the event that the award is somehow conflicting with public policy of the country.  
 
 
In the context of Malaysian Law, Section 37(1)(b)(ii) of Arbitration Act 2005 
which adopted UNCITRAL Model Law expressly stated that the award will be set aside 
if it is found to be conflicting with the Malaysian public policy. Besides that, in relation 
to the refusing of the enforcement of the arbitration awards, Section 39(1)(b)(ii) of 
Arbitration Act 2005 stated that that if the court found that an arbitral award is contrary 
to the public policy, the arbitration award will not be recognised. In addition, the word 
“public policy” is also appeared in Section 4(1) of the Arbitration Act 2005. In this 
section, it is clearly specified that the arbitration agreement that is conflicting with the 
public policy will not be allowed to proceed to the arbitration.  
 
 
  Therefore, it can be concluded that the reason of conflicting with public policy 
is really powerful and useful in order to set aside or refuse to recognise an arbitral award. 
It can be an ultimate right and control for the local court on the arbitration process and 
award.6 Furthermore, it had been observed that public policy is usually become the 
defence of the losing party in order to set aside or refuse the recognition of the arbitral 
award.7 
 
 
 However, the Arbitration Act 2005 and New York Convention, as well as 
UNCITRAL Model Law, have never specified the definition of the public policy. 
Generally, the definition of public policy will be interpreted by the national court and 
the judge itself.8 As a result, it varies from countries to countries and developed now 
and then.9 For example, the issue of gambling and casino may be varied among the 
                                                 
6 Sheppard, A. (2004). Public Policy and the Enforcement of Arbitral Awards. Transnational Dispute 
Management (TDM), 1(1). 
7 Jabatan Peguam Negara. (2012). Judicial Interpretation on the Public Policy Exception to the 
Enforcement of Arbitral Award. Retrieved July 20, 2016, from http://agc-blog.agc.gov.my/agc-
blog/?p=1398 
8 Sattar, S. (2011). Enforcement of Arbitral Awards and Public Policy: Same Concept, Different 
Approach? Transitional Dispute Management Journal, 8(5). 
9  Redfern, A., & Hunter, M. (2004). Law and Practice of International Commercial Arbitration (4th 
Editio). London: Sweet & Maxwell Limited 
4 
 
 
 
country while some of the countries might claim that the contracts that are related to 
the gambling or casino will be considered as a normal transaction. However, there are 
some other countries may rule that the arbitral awards that are arising from contracts in 
relation to gambling or casino will be conflicting with public policy. Therefore, the 
ground of contrary to public policy is always being considered as “unruly horse” since 
it has a very unexpected scope.10 This is shown in the case of Richardson v Mellish11 
where the learned judge stated that: 
 
 
“It is a very unruly horse, and when once you get astride it, you never 
know where it will carry you. It may lead you from sound law. It is never 
argued at all, but when other points fail.” 
 
 
The meaning of public policy had been discussed in the case of Renusagar 
Power Plant Co. Ltd vs General Electric Co.12 In this case, after the discussion, the 
court opined that it is tough to construe the actual meaning of public policy by saying 
that:  
 
 
“It is obvious that since the Act is calculated and designed to sub serve the 
cause of facilitating international trade and promotion thereof by providing 
for speedy settlement of disputes arising in such trade through arbitration, 
any expression or phrase occurring therein should receive, consisting with 
its literal and grammatical sense, a liberal construction.” 
 
 
 However, the general approach that might be used by the court in relation to the 
definition of public policy is that the court will take a very narrow approach in relation 
to the pro-arbitration and pro-enforcement policy practised nowadays. This can be 
                                                 
10 Tweeddale, A. G. (2000). Enforcing Arbitration Awards Contrary to Public Policy in England. The 
International Construction Law Review, 160–174 
11 (1824) 2 Bing 229 
12 AIR 1994 SC 860 
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clearly shown in many cases such as the case of A v R,13 Karaha Bodas Co LLC v 
Perusahaan Pertambangan Minyak dan Gas Bumi Negara (Pertamina), 14  Hebei 
Import & Export Corp v Polytek Engineering Co Ltd, 15  Parsons & Whittemore 
Overseas Co Inc v Societe Generale de L’Industrie du Papier (Rakta) 16  and PT 
Asuransi Jasa Indonesi (Persero) v Dexia Bank SA.17 
 
 
Recently, in the case of Open Type Joint Stock Company Efirnoye (“EFKO”) v. 
Alfa Trading Ltd,18 the Malaysian High Court takes the same approach of the other 
courts and held that the provision of “contrary to the public policy” should construe 
narrowly and not be used as an excuse to reopen the matter settled in the arbitration.  
 
 
However, despite the narrow approach on the public policy exception, in the 
case of Equitas Limited v Allianz General Insurance Company (Malaysia) Berhad19 
and Sami Mousawi v Kerajaan Negeri Sarawak,20 the court somehow ever invokes the 
principle of “contrary to public policy” and refused to enforce the arbitration awards. 
 
 
 
 
1.3 Research Questions 
 
 
The issue discussed earlier brought to the following questions: 
 
1. What are the circumstances that will be considered as contrary to 
public policy when the court is dealing with an arbitration award? 
                                                 
13 [2010] 3 HKC 67 
14 [2007] 5 HKC 91 
15 (1999) 2 HKCFAR 111 
16 (1974) 508 F 2d 969 
17 [2007] 1 SLR (R) 597 
18 [2012] 1 CLJ 323, HC 
19 [2009] MLJU 1334 
20 [2004] 2 MLJ 414 
6 
 
 
 
1.4 Research Objective 
 
 
The objective of this research is to identify the circumstances that will be 
considered as contrary to public policy. 
 
 
 
 
1.5 Scope of Research 
 
 
This research is limited to the case reported in Malaysia, as reported in Malayan 
Law Journal and Malayan Law Unreported Journal; Hong Kong, as reported in Hong 
Kong Legal Information Institute; United Kingdom, as reported in Lexis Nexis and 
Australia, as reported in Australasian Legal Information Institute. There is no limitation 
on the time frame for the case selection. Besides, the case that had been selected as 
primary data for the analysis are the case that being held as contrary to public policy.  
 
 
 
 
1.6 Significance of the Research 
 
 
The issue of public policy is very important and it will determine the level of 
pro-arbitration or the level of arbitration-friendly in Malaysia. In the course of 
developing Malaysia as an international arbitration hub, this issue should be identified 
and settled.  
 
 
Besides, the practitioners can use this study as a guideline in order to review 
their arbitration awards and also prepare for the reasons for challenging an arbitration 
award. 
7 
 
 
 
 In addition, the study can be used by the arbitrator in order to act as a reminder 
so that the award prepared by them will be adequate and sustainable. It is to remind that 
if the arbitrator made an arbitral award, which is conflicting with public policy and had 
been set aside by the court, the arbitrator may be considered as misconduct. 
 
 
 Lastly, this research is important for the lecturers, students, and also other 
researchers in term of contributing to the body of knowledge and let others do further 
research in order to improve our legal system.  
 
 
 
 
1.7 Research Methodology 
 
 
 The research methodology is the “…systematic way to solve a problem”.21 The 
aim to produce research methodology is to prepare a work plan for the research. In this 
research, there are five stages: identification of research topic and scope of study, 
literature review, data collection, data analysis and recommendation and conclusion.  
 
 
 
 
Stage 1: Development of Research Proposal 
 
 
In this stage, some preliminary studies are done by reading the current and 
available journals, books, newspaper and bulletins. The aim of this stage is to indicate 
the research topic and the field that is worth to be researched. By understanding the real 
situation and problems in the industry and based on interest, the research field can be 
determined. After the research field is identified, the problem statements and the 
                                                 
21 Rajasekar, S., Philominathan, P., & Chinnathambi, V. (2013). Research Methodology. Tamilnadu 
8 
 
 
 
research objectives are established before the scope of study is set up. Next, the 
significance of study has been identified to ensure the research is beneficial. Finally, 
outline research methodology and chapter organisation for the research is drafted. 
 
 
 
 
Stage 2: Development of Theory Framework (Literature Review)  
 
 
 Literature review is a very important foundation for the whole research. The 
main aim of literature review is to enhance knowledge of the researcher regarding the 
research field. Lots of references and studies have been made on the previous related 
study. By referring critical and resourceful information from various types of sources 
such as books, journals, articles, reports, proceedings and previous dissertations, the 
researcher can better estimate possible outcomes of the research and thus formulate the 
questionnaire or interview questions based on those possible outcomes. In 
corresponding to the research objectives, the primary information that studied by the 
researcher are the definition of public policy, categories of public policy, characteristics 
of public policy, steps in judicial review and circumstances that are contrary to public 
policy. 
 
 
 
 
Stage 3: Data Collection 
 
 
 Data collection is a process to obtain useful data from various relevant sources. 
Through several proper instruments or methods of data collection, a set of raw materials 
can be obtained for the data analysis. For this research, the primary data that should be 
collected are the case laws which reported in Malaysia, Hong Kong, United Kingdom 
and Australia which had been held as contrary to public policy. 
 
9 
 
 
 
Stage 4 Data Analysis 
 
 
 After the data is collected, the analysis is carried out based on the raw data. 
Through the analysis, the objectives are supposed to be achieved. For this research, the 
data analysis method used is the content analysis. The rationale of using this data 
analysis method in this research is due to the type of primary data which is the case 
laws. In addition, to advance the outcome and result of the data analysis, Nvivo 11 is 
used by the researcher.  
 
 
 
 
Stage 5: Recommendation and Conclusion 
 
 
 Lastly, the recommendation and conclusion are prepared according to the 
results that were found in the fourth stage. Besides, the limitation of the study is also 
discussed at this stage.  
 
 
 
 
1.8 Chapter Organisation 
 
 
The chapter organisation in this research is shown as below: 
 
 
 Chapter 1 as the introduction to the research defined the scaffolding and gave a 
general view for the readers to the situation and development of the principle of 
public policy exception in arbitration. Some relevant issues are stated, followed 
by research questions and objectives derived from the issues stated. In addition, 
the scope and significance of study are identified in this chapter.  
10 
 
 
 
 Chapter 2 is the literature review. All the theories related to the topic of research 
are stated and analysed in this chapter. The relevant theory included definition 
of public policy, categories of public policy, steps in judicial review and 
circumstances that are contrary to public policy.  
 
 
 Chapter 3 is the analysis of the data collected. All the data collected are analysed 
according the research objectives and presented in this chapter. The main data 
of the research is the case laws reported in Malaysia, Hong Kong, United 
Kingdom and Australia.  
 
 
 Chapter 4 is the conclusion and recommendations. Through the whole process 
of research, the results are summarised based on the objectives. Furthermore, 
the recommendations and limitation of the study are identified in this chapter.  
 
 
 
 
  
11 
 
 
 
1.9 Conclusion 
 
 
In this chapter, the researcher had discussed the background of study, problem 
statement, research question, research objective, scope of the study, significance of 
study, research methodology and chapter organisation for this study. From the 
background of study, it is shown that international arbitration is getting popular and the 
enforcement of the arbitral award is becoming easier by the New York Convention. The 
problem statement had demonstrated that the definition of public policy and the 
circumstances that are contrary to public policy are still unclear. The research objective 
of this study is to identify the circumstances that are contrary to public policy. The 
research is carried out in five stages which are including identification of research topic 
and scope of study, literature review, data collection, data analysis and recommendation 
and conclusion. Furthermore, the research is divided into four chapters. 
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